Copyright License Agreement

COPYRIGHT LICENCE FOR THE BLIND 

AND PRINT-DISABLED

by and between

_____________________________ (THE “RIGHTSHOLDER”), with its principal place of business at ______________________________________________________________,
hereinafter represented by: _______________________________________,
and

THE ________________________ (THE “ORGANISATION”), with its principal place of business at ________________________________________________________________,
hereinafter represented by: ________________________________________,.
whereas:

A. The Rightsholder is the owner of and/or holds the copyright and/or the necessary publication, reproduction, communication to the public and distribution rights, as well as the necessary translation, audio (either all audio rights or limited text-to-speech “read-aloud” rights), conversion and adaptation rights in respect of the following literary works (“Title(s)”) listed in Schedule A for the territories listed in Schedule B (the “Licensed Territories”).

B. The Organisation has either purchased the Title(s) in the language version(s) as specified in Schedule C, or it has received them from the Rightsholder, or from one or several publishers represented by the Rightsholder, or the Organisation will in due course receive electronic file(s) (the “Master File(s)”) in a print format or print formats and also where applicable electronic formats, including electronic download, disk, CD, or any other digital format now known. 

C. The Organisation has entered into one or several agreements entitled “Contract for the Supply of Electronic Master Files” (hereinafter “EMF Agreement”) with either the Rightsholder, or one or several publishers represented by the Rightsholder, in terms of which the publisher/s has/have supplied a list of title(s) as per Schedule A, or a Replacement Schedule, forming part of the said EMF Agreement.

D. The Organisation is a “Trusted Intermediary” as defined in the Guidelines Approved by the WIPO Stakeholder Platform, or any revision thereof as may be approved from time to time.

E. The Organisation’s territory of operation is _________________, being the territory from where the Organisation is effectively managed and controlled (hereinafter “Operating Territory”). Should an Organisation be managed and controlled in such a way that no territory can be designated, the operating territory shall be the territory, where the Organisation is incorporated, or (if different or if not incorporated anywhere) where its physical infrastructure, such as fixed offices and other fixed assets are located.

NOW Therefore it is agreed as follows:

1.
Grant of Rights 

The rights hereby granted in Sub-clauses 1.1, 1.2 and 1.3 shall not extend beyond the Operating Territory and shall be non-exclusive. The rights hereby granted in Sub-clauses 1.4, and 1.5 shall extend to the whole Licensed Territory specified in Schedule B. Sub-clause 1.6 preserves existing agreements and licences. The Organisation and any Trusted Intermediary receiving Alternate Format Copies under this grant of rights from the Organisation shall comply with security specifications and requirements as per Schedule D at all times. The Organisation shall ensure compliance of other Trusted Intermediaries that receive Alternate Format Copies from the Organisation through appropriate protocols and agreements. The rights hereby granted in all Sub-clauses of this Clause 1 do not allow the translation from one language into another of the original published work, in whole or in part.

1.1
Conversion and Adaptation: The Rightsholder hereby authorises The Organisation to make and produce an “Alternate Format Copy” of the Titles and make such adaptation to the Titles as may be necessary for first producing the Alternate Format Copy. “Alternate Format Copy”, for purposes of this Agreement shall mean “a reproduction onto paper of all or part of a work by means of a reprographic process designed to render the work visually or otherwise perceivable by a Print-disabled Person (as defined in clause 1.7 of this Agreement below) on a plain paper copy. Alternate Format Copy shall also include, but not be limited to, electronic files that are designed to achieve the making of a plain paper copy, or the production of an audio-book or an electronic file according to the Digital Accessible Information System “DAISY” (www.daisy.org) standard. For avoidance of doubt, an Alternate Format Copy shall be limited to formats known at the time of entering into this Agreement and revisions to these formats. An Alternate Format Copy may have been produced, but need not have been produced from a Master File supplied under an EMF Agreement. For avoidance of doubt, a “Master File” as defined and supplied under EMF Agreement may be treated under this Agreement like a “Master File” and as an “Alternate Format Copy” as defined herein, as long as the terms and conditions set out in the EMF Agreement are adhered to.

1.2
Reproduction of Single or Multiple Copies: For the sole use of and by Print-disabled persons habitually resident within the Operating Territory, the Organisation is hereby authorised to make multiple copies of the Alternate Format Copy by any means, including by print, photocopying or electronic means. Whenever the Organisation makes a single copy or multiple copies for one or several specific blind or print-disabled persons, it shall include the number of copies and ISBN in a report annually to be submitted to the Rightsholder or its designated representative. The report shall state how many copies have been made, in what format, to how many Print-disabled persons (who need not be personally identified, as long as they are identifiable (eg through an assigned number) in case of a compliance audit or law enforcement exercise) and how these have been distributed or transmitted. The Organisation shall keep records for at least three years of the files so distributed and, for electronic files transmitted, of the identity of the recipients. The report shall also state to how many on-demand requests the Organisation has reacted and how many Titles have been produced as Alternate Format Copy without a specific demand and for what reason or under what arrangement.

1.3
Distribution of Copies and Online Distribution: For the sole use of and by blind and Print-disabled persons habitually resident within its Operating Territory, the Organisation may distribute Alternate Format Copies by any means. 
1.4
Distribution of Alternate Format Copies received by or produced by the Organisation: The Rightsholder hereby grants to the Organisation the following rights:

1.4.1.
The right to produce an Alternate Format Copy, whether produced from a Master File or otherwise from a legally received Title, and transmit it to other Trusted Intermediaries approved within the WIPO Stakeholder Platform in any part of the Licensed Territories specified in Schedule B, provided the other Trusted Intermediaries have been licensed by the Rightsholder or hold a corresponding licence with the authority of the Rightsholder by an agent, such as a Reprographic Reproduction Organisation, situated in their respective operating territories to receive a legally produced Alternate Format Copy from the Organisation (being also a Trusted Intermediary in its Operating Territory), through a secure online or offline delivery system.

1.4.2.
Within the Operating Territory, to receive a legally produced Alternate Format Copy from a Trusted Intermediary situated in any other part of the Licensed Territories, provided the said Trusted Intermediary holds a corresponding right as under Clause 1.4.1 above to supply such an Alternate Format Copy, through a secure online or offline delivery system. 

1.5
Sub-licensing within Operating Territory: The Rightsholder hereby grants to the Organisation the rights under Clauses 1.5.1 – 1.5.3 below to sub-licence educational institutions, non-profit libraries, nursing homes, hospitals, prisons and other charitable institutions operating a bona fide and non-commercial service benefiting print-disabled pupils, patients, prisoners or other print disabled persons who are regular patrons of the institutions in question.

1.51.
Within the Operating Territory, to sub-licence the right to make Alternative Format Copies to institutions referred to under clause 1.5 above in order to serve their print-disabled patrons and, to the extent required for the purpose of facilitating access to print-disabled persons, to issue Alternate Format Copies to assistive personnel at the institutions in question.

1.5.2
Within the Operating Territory, the right to make Alternative Format Copies for inclusion in permanent collections of the sub-licensed institutions in question for use by patrons of the said institutions on site. 

1.5.3
Sub-licensed institutions must fulfil the same safeguards in their operating procedures as a TI and the TI shall take full responsibility for the actions and omissions of such institutions. Should a TI be unable or uncomfortable taking full responsibility for an institution, it shall encourage the institution to become a TI in its own right with a direct licence from the Rightsholder. TIs that have issued sub-licences shall keep a list ready for inspection at all times of sub-licensed institutions, containing a description of the service operated by the institution and the average number of print-disabled persons served during any one year, and the sub-licensing TI shall at least once a year make this list available to all Rightsholders or their representatives upon request.

1.6
Notwithstanding anything to the contrary in this Agreement, this Agreement in no way alters, limits or detracts from licences already granted by the Rightsholder or by holders of rights represented by the Rightsholders.

1.7
In this Agreement entered into for the purposes of taking part in the Pilot Project under the auspices of the WIPO Stakeholder Platform, “Print-disabled Person” means:


Any natural person:

(a)
who is blind; or

(b)
who has an impairment of visual function which cannot be improved, by the use of corrective lenses, to a level that would normally be acceptable for reading without a special level or kind of light; or

(c)
who is unable, through physical disability, to hold or manipulate a work; or

(d)
who is unable, through physical disability, to focus or move his eyes to the extent that would normally be acceptable for reading; or

(e)
who is dyslexic

-
and – 

whose disability results in an inability to read commercially available standard editions of works

and - 

who can be helped to read by reformatting the content (but, for avoidance of doubt, requires only a change to the graphic presentation of the original text and does not require the text itself to be rewritten in simpler terms to facilitate comprehension).

To the extent that a TI can demonstrate and document to have registered and served, on or before 30 June 2010, a bona fide disabled person who does not fit the above description (hereinafter for the purpose of this Agreement referred to as “Otherwise Disabled Person”), the TI may for the duration of the Pilot Project from the commencement hereof serve such a person, provided:


(i) this Agreement is not otherwise terminated earlier; and

(ii) the TI documents the specific medically recognised disability of the Otherwise Disabled Person; and

(iii) the disability results in an inability to read commercially available standard editions of works; and

(iv) the Otherwise Disabled Person can be helped to read by reformatting the content (but, for avoidance of doubt, requires only a change to the graphic presentation of the original text and does not require the text itself to be rewritten in simpler terms to facilitate comprehension). 

The parties agree that if a TI has reasons to believe that an end-user who is neither a Print-disabled Person as defined, nor an Otherwise Disabled Person as defined, but who has medically recognised disabilities that result in the person's inability to read commercially available standard editions of works, the TI may apply to the WIPO Stakeholders’ Platform or such other body as the WIPO Stakeholder Platform may designate from time to time, to have the said person registered and serve that person to the same extent that a Print-disabled Person may be served.

Furthermore, the Parties are aware that the WIPO Stakeholder Platform will, inter alia, monitor and review the practicality and effect of the definition of Print-disabled Person during the initial three-year Pilot Project . The Parties are furthermore aware that the WIPO Stakeholder Platform may also assess whether or not it might be legally and practically feasible to include other disabled persons among the categories of beneficiaries served by the Organisation, or some among the Trusted Intermediaries Network. The Parties agree that, should the WIPO Stakeholder Platform issue a recommendation for a change of definition of “Print-disabled Person” based on an agreement by the representatives of the WIPO Stakeholder Platform, that recommended definition shall apply to this Agreement during its continuance and the recommended definition shall be deemed to automatically substitute the definition initially agreed by the Parties, unless either Party to this Agreement objects in writing within eight (8) weeks from the date the above-mentioned recommendation has been made public.

2.
Limitations: 

2.1
The Organisation shall not make any alteration to the text of any published work and faithfully reproduce the original Title purchased or received as a Master File, except where reasonably required in order to make the copy perceivable to the intended readership (being blind or other eligible sub-categories of Print-disabled persons, or navigable electronically). For the sake of clarity, the Organisation may insert text describing pictures/images shown included in the Title. Omissions and deletions from the published work must be indicated in the Alternate Format Copy.

2.2
Where a sound recording, Braille version, large print version, photographic or electronic version of a work has been separately published, the Organisation may not rely on this licence unless the Organisation is satisfied, after a diligent investigation, that no copy of the version (even if not at hand) of the work can be obtained within a reasonable time at an ordinary commercial price in each of the abovementioned formats. Guidelines developed and to be adapted from time to time by the WIPO Stakeholder Platform shall constitute “best practice” as to the meaning of “diligent investigation”.

2.3
The Organisation shall include on all copies made pursuant to this Agreement the international © symbol, a credit to the author(s) and publisher(s) of the published work and shall display the following notice prominently: 

“This material has been copied under licence and is not for resale.” 

In the case of an audio recording the following notice will be displayed and rendered audible, prominently:

“This book is read by … and has been produced for blind and print-disabled readers by the [ORGANISATION], with the permission of the Rightsholder under licence and is not meant for resale or copying.”
2.4
The Organisation shall take reasonable steps to ensure that neither itself nor any of its users to whom Alternate Format Copies are distributed or transmitted engages in unauthorised use of licensed copies. Unauthorised use includes: 
2.4.1
selling or supplying copies for a financial profit. “Financial profit” means to recover costs to an extent that allows for the recoupement of fixed cost elements or investments into infrastructure. The charging of a fee that recovers the variable costs associated with a particular transaction only, shall not be considered as a supply for a financial profit if disclosed to the Rightsholder in Schedule D.; 

2.4.2
use for purposes other than for assistance to a blind or Print-disabled person; and 

2.4.3
making or distributing multiple copies or single copies across borders without a record of the copying being made; or 

2.4.4
the copies are not marked as required.

3.
Payment and Calculation of Damages

3.1
The Rightsholder and rightsholders' represented by the Rightsholder, does not currently charge a fee for reproductions, transmissions or distributions made or to be made under this Agreement. Similarly, the Organisation does not currently charge the Rightsholder (for account of the holder of the rights in question) for the use of any enhanced files it may receive back from the Organisation after it produces an Alternate Format Copy, or an accessible electronic copy from which various Alternate Format Copies and other copies may be produced.

3.2
The Rightsholder and rightsholders' represented by the Rightsholder reserve the right to review the position stated under Clause 3.1 periodically and, in the event that the Rightsholder is seeking to introduce a fee or charge for all or certain uses covered under this Agreement, shall provide notice in writing to the Organisation six months prior to their proposed introduction. Likewise, the Organisation reserves the right to review this position regarding any enhanced files that the Organisation may offer the Rightsholder (and/or the represented holder of the rights).

3.3
In case of breach of this Agreement, the Rightsholder reserves the right to claim damages and the Parties hereby agree that the damage that may be claimed by the Rightsholder shall be equivalent to the recommended retail sales price of a copy of the published work for ordinary readers in question in the territory where the breach occurred, or in the territory to which the infringing copy was transmitted or distributed, whichever is the higher, per instance of breach and/or copyright infringement.

4.
Warranties

4.1
Both parties represent and warrant that they are entitled to enter into this Agreement.

4.2
The Rightsholder warrants that it controls the required rights that it grants under this Agreement, and subject to anything contained in Schedule A or Schedule B. For avoidance of doubt, nothing in this warranty shall be read to include a warranty of control over illustrations or artwork unless controlled or owned by the Rightsholder.

4.3
The Rightsholder’s financial liability to The Organisation under this Agreement shall be limited to any amount received in cash from The Organisation, if any.

4.4
The Organisation warrants and promises not to disclose or provide access to the Master Files or any copy in whatever format thereof to third parties other than to other TIs or to its registered members of the community of readers with print disabilities.

4.5
The Organisation warrants and promises to apply the utmost care to convert the Master File(s) into print or Alternate Format Copies in a manner that is faithful and a true and correct representation of the original text contained in the Master File(s) received from the Publisher. 

4.6
The Organisation warrants and represents that the sole purpose of any conversion is to make perceivable, operable, understandable and robust accessible copies for the intended readership being blind or Print-disabled persons that have complied with the Organisation’s due diligence procedures. For instance, different language versions are not allowed. 

4.7
The Organisation warrants and represents that the obligations incurred by the Organisation will be made mandatory and binding for all TIs in the entire Territory to whom Alternate Format Copies are made available, irrespective of whether or not they are received nationally or crossborder. These conditions are to become an actionable duty also enforceable by the Rightsholder against failing TIs. The Organisation will hold Rightsholder and represented authors and publishers harmless in case of any claims of whatever nature threatened or levelled against the Rightsholder or those represented by the Rightsholder as a result of or by reason of any inaccuracies in the converted versions of the Alternate Format Copies.

4.8
As between the Organisation, the Rightsholder and the authors and publishers represented by the Rightsholder, the Organisation does not claim any intellectual property rights in the converted text formats and resultant electronic or print files.

4.9
It is in the interest of the Rightsholder, the Organisation and all TIs that the delivery of accessible digital files to eligible blind and Print-disabled persons takes place in a form where the content is protected by using appropriate technology. The Organisation shall fulfil the security requirements set out in Schedule D. The parties agree that in order to live up to and comply with best practices regarding security measures, the said Schedule D may be replaced from time to time and that any security standards set or to be set under the auspices of the WIPO Stakeholder Platform, or by a Trusted Intermediary Network to be formed as a result of decisions of the WIPO Stakeholder Platform and rightsholder representatives, shall become part of this Agreement and be binding upon both parties.

5.
Term and Termination / Special Remedies for Breach of Agreement

5.1
This Agreement shall come into force on signature by both parties and shall remain in force until either party gives six months written notice to the other party. In case of breach by one of the parties the other party shall give a written notice and request that the breaching party state in writing how it has remedied or addressed the breach within 30 days. The Party claiming breach and the Party called to act on a claimed breach shall adopt the following process:

5.1.1
Before or when exercising the above right of termination (within 30 days), the Rightsholder shall send a written notice to the Organisation, demanding immediate rectification of the breach. 

5.1.2
The Organisation shall acknowledge receipt of such notice in writing and propose specific action for adequate and effective rectification within two weeks.

5.1.3
If the breach is not adequately and effectively rectified to the satisfaction of the Rightsholder and the circumvention or violation continues, or threatens to continue or be left unattended, within 30 days from the day the original communication was sent by the Rightsholder, the Rightsholder shall have the right to terminate the Agreement without further notice, or to confirm that the notice of termination already given, continues to stand and run its course (30 days from sending the original communication). 

5.1.4
In the event that the Organisation fails to acknowledge receipt of the written notice demanding rectification, or if the Organisation indicates that it is unable to offer rectification, or if its own actions or those of a TI in the network, objectively and reasonably suggest that the Organisation and/or any other Trusted Intermediary refuse to comply with any or all of the terms of this Agreement, the Rightsholder shall be entitled to cancel this Agreement forthwith.

5.1.5
In the event of 5.1.3 or 5.1.4, in addition to any other right or remedy the Rightsholder may have under any law in any part of the Territories, the Rightsholder may require the Organisation to transfer or destroy any of the Master File(s) and destroy any copies immediately and the Rightsholder shall be entitled to inspect or appoint a third party to inspect the Organisation's premises in order to satisfy itself that this has been done. Notwithstanding anything contained herein, a bona fide Print-disabled Person who has legitimately been given any Alternate Format Copy as a result of this Agreement shall be entitled to continue using the same after termination of this Agreement, howsoever arising.

5.1.6
Instead of relying on Clause 5.1.5 hereof, the Rightsholder may agree with the Organisation to limit access to the Master File(s) pending an investigation into the compliance or non-compliance of any TI or any group of TIs in the network.

5.2
Notwithstanding Clause 5.1 of this Agreement and in addition to any other rights or remedies available in any law applicable in any part of the Territories, including without limitation, a claim of damages, specific performance of any obligation, duty of care or in relation to any other undertaking, covenant or representation under this Agreement, the Parties reserve the right to terminate this Agreement in writing forthwith in case of repeated, systematic or deliberate circumvention or disregard of fundamental provisions of this Agreement For avoidance of doubt, this right of immediate termination does not require several written communications from the Party wishing to terminate, even where several breaches have previously come to the attention of that Party and no notice was provided, or where the Party has indulged the other Party on previous occasion of any breaches. The Rightsholder and the Organisation agree that any remedy under this Clause 5 exercised by the Rightsholder shall be reasonable and proportionate and shall not unreasonably limit or curtail the contractual rights granted by the Rightsholder against innocent TIs or TIs which have not knowingly contributed to any infringement and have taken appropriate and swift corrective action and shown full co-operation from the moment the Publisher has requested their assistance in stopping or limiting any damage or prejudice.

5.3.
Notwithstanding anything contained herein, the termination by either party of this Agreement on the grounds of breach thereof shall not in and of itself lead to a termination of  the EMF Agreement, directly or indirectly covering the same literary works or rights in such works, directly or indirectly.

5.4.
Should the Organisation be dissolved or cease to exist, the Rightsholder shall be entitled to retrieve and/or see to the destruction or delivery up of all Master File(s) under the control or in possession of the Organisation to the Rightsholder or a person designated. The Rightsholder may, as an alternative, elect to designate another TI in the Territory to take control of any Master File(s) and see to the destruction of redundant files and to the termination of any access rights to networks no longer warranted. The Rightsholder may likewise designate another TI in the Territory to take control of any Alternate Format Copies first produced or under the erstwhile care and control of the Organisation to be dissolved or that has become defunct.

5.5
Should the Publisher be dissolved, go into receivership or cease to exist or the rights be transferred to another entity, the person, trustee, liquidator or other successor in title shall be bound by every and all provisions of this Agreement.

5.6.
Notwithstanding anything contained in this Agreement, any action taken or authorisation given prior to termination of this Agreement becoming effective and permitted under this Agreement, shall not, by virtue of termination, constitute a breach. However, once the Organisation has received a notice of termination, it must act in good faith and refrain from any action that would render the effectiveness of termination or its consequences, including the safeguarding of files and the expiry of authorisations to third parties, ineffective or more complex.

6.
Governing Law and Jurisdiction / Dispute Resolution

The parties submit to the non-exclusive jurisdiction of the competent court at the place of business of either the Organisation or the Rightsholder. As and when a dispute arises, the parties may by mutual agreement submit instead to arbitration under WIPO’s international arbitration rules. In any event, this Agreement shall be governed by and construed under the laws of Switzerland.

As agreed upon and signed on _____________________________________ 2010 by

FOR AND ON BEHALF OF 



FOR AND ON BEHALF OF

THE RIGHTSHOLDER                            

THE ORGANISATION

_____________________________


 __________________________

Schedule A to the Agreement

This schedule contains the specific details of the Title(s) to be reprinted by The Organisation.

1.
 The Organisation requests permission to print the following number of Title(s):

	Title
	Author
	ISBN
	Language
	No. of copies

	
	
	
	
	


Schedule B to the Agreement

LIST OF TERRITORIES

	COUNTRY
	READ-ALOUD OR AUDIO RIGHTS (list if excluded)
	PRINT RIGHTS (list only if excluded
	ELECTRONIC RIGHTS (comprises audio and/or read-aloud and print rights unless contrary entry in columns to left)

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


Schedule C to the Agreement

Master Files received or to be received by Organisation

	Title
	Author
	ISBN
	Language
	No. of copies

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


NOTE NOTHING IN THIS AGREEMENT SHALL PREVET STANDARDISED METHODS OF SUPPLYING RIGHTS INFORMATION OR OTHER METADATA BETWEEN THE PUBLISHER AND THE ORGANISATION, WHETHER ON A TITLE BY TITLE BASIS OR “BATCH”.

SCHEDULE D – SECURE DELIVERY AND DRM REQUIREMENTS AND SPECIFICATIONS – INTER-TI FEES, END-USER FEES

I. REQUIREMENTS FOR DELIVERIES WITHIN OPERATING TERRITORY OF ORGANISATION

II. REQUIREMENTS FOR DELIVERIES TO OTHER TRUSTED INTERMEDIARIES WITHIN LICENSED TERRITORY

III. DISCLOSURE OF FEES

a. FEES CHARGED TO OTHER TIs IN OPERATING TERRITORY

[INSERT FEE SCHEDULE, IF ANY. NO FEE SPEFICIED MEANS NO FEE IS BEING CHARGED AT ALL. CHARGING A FEE WHERE NONE IS DISCLOSED IS A BREACH OF THIS LICENCE]

b. FEES CHARGED TO OTHER TIs IN REST OF LICENSED TERRITORY

[INSERT FEE SCHEDULE, IF ANY. NO FEE SPEFICIED MEANS NO FEE IS BEING CHARGED AT ALL. CHARGING A FEE WHERE NONE IS DISCLOSED IS A BREACH OF THIS LICENCE] 

c. FEES CHARGED TO PRINT-DISABLED PERSONS

[INSERT FEE SCHEDULE, IF ANY. NO FEE SPEFICIED MEANS NO FEE IS BEING CHARGED AT ALL. CHARGING A FEE WHERE NONE IS DISCLOSED IS A BREACH OF THIS LICENCE]

[Note: Schedule D will be replaced from time to time to keep up with technological advances and requirements set by or through the WIPO Stakeholder Platform]

