ANNEX 2

File Transfer Agreement

CONTRACT FOR THE SUPPLY OF ELECTRONIC MASTER FILES

(“Agreement”)

entered into by and between

Non-profit Organisation serving print disabled persons [INSERT NAME] (the “Organisation”), 

Represented herein by _______________________,

who warrants by his / her signature that he / she is fully authorised so to represent the Organisation

And

________________________ (the “Publisher”)

Represented herein by _______________________,

who warrants by his / her signature that he / she is fully authorised so to represent the Publisher

RECITALS

A.
The Organisation and the Publisher are desirous to enter into this Agreement in order to take part in a three-year pilot project (“the Pilot Project”) of the World Intellectual Property Organisation (WIPO) Stakeholder Platform to increase access for print disabled persons.

B.
The Organisation, a juristic person recognised under the laws of [INSERT COUNTRY/COUNTRIES], provides a non-profit library and/or an information service to serve, inter alia, Print-disabled Persons as defined in Clause 22 for purposes of the Pilot Project, and subject to any changes introduced during the continuance of this Agreement by virtue of Clause 23 of this Agreement. 

C.
To that end, the Organisation must, among other things, 

(i) build up a balanced and appropriate collection of national and international literature and other documents for the use of Print-disabled Persons; and

(ii) produce documents in special mediums, e.g. braille, large print, etext, DAISY, or other formats, including electronic formats, suitable for Print-disabled Persons.

D.
The Publisher is the publisher of and/or holds the copyright and/or holds the necessary publication, reproduction, communication to the public and distribution rights, as well as the necessary translation, audio (either all audio rights or limited text-to-speech “read-aloud” rights), conversion and adaptation rights in respect of certain titles more closely described in Schedule A to this Agreement and/or in any Replacement Schedule thereof for the territories set out in Schedule B (the “Territory”).  In respect of these titles the Organisation and the Publisher intend to enter into a separate copyright licence entitled “Copyright Clearance Agreement” (either directly or through a rightsholder representative on the part of the Publisher).

E
As at the date of entering into this Agreement, the Organisation has purchased or lawfully received certain title(s) from the Publisher in the language version(s) as specified in Schedule C to this Agreement and either secured a non-exclusive copyright licence or availed itself of a statutory privilege or exception from copyright infringement to reproduce and supply these title(s) in one or several formats appropriate for its community of print-disabled persons. Nothing contained in this Agreement shall detract from the rights licensed by the Publisher to the Organisation under such pre-existing non-exclusive copyright licences or statutory privileges or copyright exceptions; provided that nothing in this Agreement shall augment any rights the Organisation may have by virtue of any national statutory privilege or national copyright exception. 

F.
The Organisation requires access to the electronic file(s) used by the Publisher to produce and publish the title(s) listed in Schedule A and Schedule C, in order to facilitate the Organisation's reproduction of the said title(s) in an accessible format or formats, subject to the terms and conditions of the copyright licence mentioned above.

G.
The Publisher has access to or can facilitate access to such electronic file(s).

H.
The Organisation is desirous to take part in the crossborder delivery of Master Files (as defined below) with like-minded organisations serving Print-disabled Persons in other parts of the Territory resulting in each of the like-minded organisations having access to more Master Files than before. To this end the Organisation has expressed its endorsement of the Trusted Intermediary Guidelines (TIG) and is desirous to fulfil and maintain all requirements of the TIG and of any future revisions or replacement guidelines of the TIG. To the extent that the Trusted Intermediaries Network and the rightsholders or their representatives or trade association approve of like-minded organisations as Trusted Intermediaries (TIs) in the part of the Territory where the TIs are situated, the Organisation is authorised to send Master Files to the TIs. Minimum characteristics of an approved TI organisation are set from time to time by the Trusted Intermediaries Network and representative rightsholders organisations by mutual agreement. At the time of entering into this Agreement these characteristics include the following:

(i)
They operate on a not-for-profit basis in the Territory;

(ii)
They register the people they serve in the Territory;

(iii)
Each organisation has as a primary mission to provide specialized services relating to training, education, or adaptive reading or information access needs of Print-disabled Persons;

(iv)
They maintain and implement policies and procedures to establish the bona fide nature of Print-disabled Persons that they serve, as well as to seek to ensure full and complete compliance with copyright law. 

(iv)
If the approved organisation is a nation-wide network of organisations in all or part of the Territory, then all organisations which are members of this network must adhere to all of the above mentioned characteristics.

NOW THEREFORE the parties agree as follows:

1. This Agreement is subject to the terms and conditions of the above-mentioned non-exclusive copyright licence that has been granted to the Organisation in respect of the reproduction, conversion or adaptation of the title(s) listed in Schedule C to this Agreement. Moreover, this Agreement shall become subject to the copyright licence, entitled “Copyright Clearance Agreement”, to become effective between the Organisation and the Publisher (either as signatory of that copyright licence or as one of the rightsholders represented by the “Rightsholder” as defined in the said copyright licence) in respect of the title(s) listed in Schedule A to this Agreement or any Replacement Schedule thereof. Should the same title(s) be listed in Schedule A and C hereof, the Copyright Clearance Agreement to be entered into shall apply in respect of any and all such title(s) to the extent that the said Copyright Clearance Agreement will confer more rights to the Organisation than any pre-existing copyright licence granted by the Publisher or on its behalf. 

2. The Publisher agrees to transfer, whenever possible by an early delivery, to the Organisation either a structured file(s) (for instance in XML format) or a copy of the electronic file(s) used for the production of the final print run of the title(s) listed in Schedule A to this Agreement. The structured file(s) or electronic file(s) contain(s) the content of the print publication of each title. Both the structured file(s) and the electronic file(s) transferred from the Publisher to the Organisation are hereinafter referred to as "the Master File(s)". The Parties may agree any other process and/or formats of delivery, provided it accords with best practice notes issued from time to time by the Network of Trusted Intermediaries and representative rightsholder organisations by mutual agreement.

3. The Publisher agrees to update Schedule A by issuing replacement schedules (“Replacement Schedules”) to Schedule A from time to time as specified in Schedule A. Each Replacement Schedule shall list all title(s) initially contained in Schedule A, and any other title(s) published or to be produced and published by the Publisher since the drawing up of Schedule A and in respect of which this Agreement shall become applicable.  The Publisher agrees to transfer the Master File(s) of any additional title(s) listed in any Replacement Schedule as soon as practicable to the Organisation.

4. Unless otherwise agreed in writing, the Master File(s) shall be transferred to the Organisation preferably as a structured file (for example in XML) or else, by mutual agreement, as the same electronic format employed by the Publisher or the printer for the production of the final print run. 

5. The transfer of Master File(s) shall be for the following fee: [INSERT NUMBER AND CURRENCY, IF ANY, OR NIL, IF NO FEE]. Moreover, where the Organisation requests the Master File(s) in a structured format or otherwise fit for conversion into alternative formats, eg into Braille, into computer activated voice services, eText or DAISY, where the Publisher agrees to such request and where, either due to the urgency or otherwise, the Master File(s) are procured from the Publisher’s suppliers for a fee (eg for location in archives, duplication and/or conversion), Publisher shall be entitled to pass this cost of conversion and retrieval from location in archives fully onto the Organisation. Before actually incurring the above costs, the Publisher shall request the Organisation to accept them. Conversely, where the TI converts and delivers a structured file for use by the Publisher on the latter’s prior request, the Publisher shall reimburse the cost of such conversion.

6. The method of transfer shall be via file transfer protocol from an FTP-address nominated by the Publisher, hypertext transfer protocol from an HTTP-address nominated by the Publisher, or by means of electronic mail, or by means of removable media such as compact discs, flash cards, or USB-drives.  In any such case, The Publisher shall supply the person designated by the Organisation to receive the Master File(s), with the credentials that may be required to access the Master File(s), or to procure the download of such Master File(s), as the case may be.

7. The Organisation undertakes to store the Master File(s), once received, in a manner which is designed to prevent unauthorised access to the Master File(s) by persons other than those who require access to the Master File(s) for the purpose of book production or for purposes associated with book production or in connection with the preservation of the Organisation's digital assets or the digital assets under the Organisation's lawful control. For avoidance of doubt, as between the Organisation and the Publisher, the Organisation does not claim any intellectual property rights in those digital or other assets and Publisher is free to make use of copies of any Master File(s) in the event that, at the Publisher’s discretion, these Master File(s) are re-transferred back to Publisher for any purpose whatsoever.

8. If more than one Master File was utilised by the Publisher or the printer for the production of the final print run, The Publisher shall provide the Organisation with each of those Master Files, together with a written document to enable the Organisation to utilise those Master Files in their correct sequence.

9. Subject to the Publisher’s own rights and obligations towards third parties, the Publisher warrants and promises to employ best efforts to ensure that the electronic contents of the Master File(s) transferred to the Organisation represent faithfully, the contents of the print publication of each of the title(s).  This warranty does not extend any further than the contents of the Master File(s) itself / themselves.  The Publisher does not accept any liability for the output which is rendered by any conversion process which the Organisation might apply to the Master File(s). 

10. If The Publisher transfers to the Organisation a Master File or Master Files which the Publisher has converted to an electronic format more appropriate to the Organisation's production needs, then the Publisher warrants and promises to have employed best efforts to ensure that the integrity of the contents of the Master File(s) so transferred is maintained. 

11. The Organisation warrants and promises not to disclose or provide access to the Master Files or any copy in whatever format thereof to third parties other than to other TIs or to registered members of the community of Print-disabled Persons.

12. The Organisation warrants and promises to apply the utmost care to convert the Master File(s) into print or alternative formats in a manner that is faithful and a true and correct representation of the original text contained in the Master File(s) received from the Publisher. 

13. The Organisation warrants and represents that the sole purpose of any conversion is to make perceivable, operable, understandable and robust accessible copies for the intended readership. For instance, different language versions are not allowed. 

14. The Organisation warrants and represents that the obligations incurred by the Organisation will be made mandatory and binding for all TIs in the entire Territory to whom Master File(s) are made available, including through appropriate protocols and agreements, and irrespective of whether or not they are received nationally or crossborder. These conditions are to become an actionable duty also enforceable by the Publisher against failing TIs. The Organisation will hold Publisher harmless in case of any claims of whatever nature threatened or levelled against the Publisher as a result of or by reason of any inaccuracies in the converted versions of the Master File(s). Nothing in this Clause 14 alters the contractual rights or legal privileges referred to in Recital E of this Agreement.

15. As between the parties, the Organisation does not claim any intellectual property rights in the converted text formats and resultant electronic or print files other than those assigned to or to be assigned to the Publisher under the terms and conditions of the copyright licence to be entered into between them.

16. If the Master File(s) to be transferred to the Organisation is / are protected by any electronic copy-protection technology, The Publisher undertakes to remove or to procure the removal of any such technology at the Publisher’s own cost and expense.  If this is not done, the Organisation shall request that the Publisher procure the removal of any such technology at the Publisher’s own cost and expense. Alternatively, the Publisher in receipt of a removal request may agree that such removal by the Organisation, at its own cost and expense, shall neither be an infringement of the copyright in the title(s); nor constitute a breach of this Agreement, nor conflict with the provisions of any other applicable laws. 

17. It is in the interest of both the Publisher, as a “rightsholder”, and the Organisation, as a TI, that the delivery of accessible digital files to qualifying users takes place in a form where the content is protected by using appropriate technology. The Organisation shall fulfil the security requirements set out in Schedule D. The parties agree that in order to live up to and comply with best practices regarding security measures, the said Schedule D may be replaced from time to time and that any security standards set or to be set by the Trusted Intermediary Network and rightsholder representatives shall become part of this Agreement and be binding upon both parties. 

18. The Organisation undertakes to destroy all copies of the Master File(s), once it has produced both converted master copies and distribution copies of the book which the copyright licence entitles it to produce, publish and supply. 

19. Subject to anything contained in Recital E of this Agreement, taking into account the amount of investment occurred in some cases, the Publisher may request the Organisation and/or any TIs to remove a title from specialised services under the following circumstances. Removal of a title shall also include the possibility to request the Organisation not to include a title in the eligible list of titles to be shared with other TIs:

a. The title in question has a world-wide or regional release date and high levels of piracy are anticipated by the Publisher in a territory, if the release date is not policed and strictly observed. In order to minimise the risk of leakage, a title may be held back, or if made available to the Organisation subsequently removed to curb leakage;

b. Commercial value of a title is so high that no other solution could be negotiated by the Publisher with the authors’ agent; 

c. Accessible files that are a real suitable alternative are made available by the Publisher or its licensee on a commercial scale. An “accessible file” is one that can be used directly by a person with a print disability. It shall constitute a “real suitable alternative” to an alternate format copy produced and/or distributed by the Organisation, if the ease of use is comparable in the hands of the sub-set of Print-disabled Persons for whom the accessible file is intended to cater.

d. Widespread abuses within the TI system or outside it are observed and the Publisher bona fide comes to the conclusion that the action of removal is expedient, desirable and necessary.

e. The title has to be withdrawn by the Publisher for legal reasons, eg libel, consumer safety, offending against the criminal law in the country of publication, etc.

20. If the Organisation becomes aware that any unauthorised person has gained access to the Master File(s), the Organisation shall immediately advise the Publisher thereof.  In that event the Publisher undertakes not to treat such unauthorised access as grounds for the termination of this Agreement, but shall seek to collaborate with the Organisation so as to enable it to investigate the matter fully and to implement such additional security precautions as may be indicated by the results of the investigation.  The Publisher shall not be prevented from instituting legal proceedings to recover any loss that resulted from such unauthorised access.

21. In addition to any other rights or remedies available in any law applicable in any part of the Territories, including without limitation, a claim of damages, specific performance of any obligation, duty of care or in relation to any other undertaking, covenant or representation under this Agreement, the Parties reserve the right to terminate this Agreement by giving written notice in case of repeated, systematic or deliberate circumvention or disregard of fundamental provisions of this Agreement by the other contracting Party or by any TI or beneficiary under this Agreement. Each of the Parties also reserves the right to terminate this Agreement, where the Copyright Clearance Agreement in force between the Parties has been similarly severely been breached by the other Party. 

a. Before exercising this right of termination, the Publisher shall send a written notice to the Organisation, demanding immediate rectification of the breach. 

b. The Organisation shall acknowledge receipt of such notice in writing and propose specific action for adequate and effective rectification within two weeks.

c. If the breach is not adequately and effectively rectified to the satisfaction of the Publisher and the circumvention or violation continues, or threatens to continue or be left unattended, within one month from receipt of the original communication sent by the Publisher, the Publisher shall have the right to terminate the Agreement without further notice. 

d. In the event that the Organisation fails to acknowledge receipt of the written notice demanding rectification, or if the Organisation indicates that it is unable to offer rectification, or if its own actions or those of a TI in the network, objectively and reasonably suggest that the Organisation and/or any TI refuse to comply with any or all of the terms of this Agreement, the Publisher shall be entitled to cancel this Agreement forthwith.

e. In the event of 21(c) or 21(de), in addition to any other right or remedy the Publisher may have under any law in any part of the Territories, the Publisher may require the Organisation to re-transfer the Master File(s) and destroy any copies immediately and the Publisher shall be entitled to inspect or appoint a third party to inspect the Organisation's premises in order to satisfy itself that this has been done.

f. Instead of relying on Clause 21(e) hereof, the Publisher may agree with the Organisation to limit access to the Master File(s) pending an investigation into the compliance or non-compliance of any TI or any group of TIs in the network. 

g. The Publisher and the Organisation agree that any remedy under this Clause 21 exercised by the Publisher shall be reasonable and proportionate and shall not unreasonably limit or curtail the contractual rights granted by the Publisher against innocent TIs or TIs which have not knowingly contributed to any infringement and have taken swift and appropriate corrective action and shown full co-operation from the moment the Publisher has requested their assistance in stopping or limiting any damage or prejudice.

22.
In this Agreement entered into for the purposes of taking part in the Pilot Project under the auspices of the WIPO Stakeholder Platform, “Print-disabled Person” means:


Any natural person:

(a)
who is blind; or

(b)
who has an impairment of visual function which cannot be improved, by the use of corrective lenses, to a level that would normally be acceptable for reading without a special level or kind of light; or

(c)
who is unable, through physical disability, to hold or manipulate a work; or

(d)
who is unable, through physical disability, to focus or move his eyes to the extent that would normally be acceptable for reading; or

(e)
who is dyslexic

-
and – 

whose disability results in an inability to read commercially available standard editions of works

and - 


who can be helped to read by reformatting the content (but, for avoidance of doubt, requires only a change to the graphic presentation of the original text and does not require the text itself to be rewritten in simpler terms to facilitate comprehension).


To the extent that a TI can demonstrate and document to have registered and served, on or before 30 June 2010, a bona fide disabled person who does not fit the above description (hereinafter for the purpose of this Agreement referred to as “Otherwise Disabled Person”), the TI may for the duration of the Pilot Project from the commencement hereof serve such a person, provided:


(i) this Agreement is not otherwise terminated earlier; and


(ii) the TI documents the specific medically recognised disability of the Otherwise Disabled Person; and

(iii) the disability results in an inability to read commercially available standard editions of works; and


(iv) the Otherwise Disabled Person can be helped to read by reformatting the content (but, for avoidance of doubt, requires only a change to the graphic presentation of the original text and does not require the text itself to be rewritten in simpler terms to facilitate comprehension). 


The parties agree that if a TI has reasons to believe that an end-user who is neither a Print-disabled Person as defined, nor an Otherwise Disabled Person as defined, but who has medically recognised disabilities that result in the person's inability to read commercially available standard editions of works, the TI may apply to the WIPO Stakeholders’ Platform or such other body as the WIPO Stakeholder Platform may designate from time to time, to have the said person registered and serve that person to the same extent that a Print-disabled Person may be served.

23.
The Parties are aware that the WIPO Stakeholder Platform will, inter alia, monitor and review the practicality and effect of the definition of Print-disabled Person during the initial three-year Pilot Project . The Parties are furthermore aware that the WIPO Stakeholder Platform may also assess whether or not it might be legally and practically feasible to include other disabled persons among the categories of beneficiaries served by the Organisation, or some among the Trusted Intermediaries Network. The Parties agree that, should the WIPO Stakeholder Platform issue a recommendation for a change of definition of “Print-disabled Person” based on an agreement by the representatives of the WIPO Stakeholder Platform, that recommended definition shall apply to this Agreement during its continuance and the recommended definition shall be deemed to automatically substitute the definition initially agreed by the Parties, unless either Party to this Agreement objects in writing within eight (8) weeks from the date the above-mentioned recommendation has been made public.

24.
Notwithstanding anything contained herein, the termination by either party of this Agreement on the grounds of breach thereof shall not in and of itself lead to a termination of the copyright licence of the Organisation to produce the title(s) for the benefit of Print-disabled Persons. Notwithstanding anything contained herein, a bona fide Print-disabled Person who has legitimately been given any alternate format copy as a result of this Agreement shall be entitled to continue using the same after termination of this Agreement, howsoever arising.

25.
Nothing in this Agreement shall preclude either party in the event of a breach thereof, from exercising any entitlements, relief or remedies available to it at common-law or based on statute anywhere in the world.

26.
Should the Organisation be dissolved or cease to exist, the Publisher shall be entitled to retrieve and/or see to the destruction or delivery up of all Master File(s) under the control or in possession of the Organisation. The Publisher may, as an alternative, elect to designate another TI in the Territory to take control of any Master File(s) and see to the destruction of redundant files and to the termination of any access rights to networks no longer warranted.

THUS ENTERED INTO ON THIS ____ DAY OF _________________

For and on behalf of the Organisation


For and on behalf of the Publisher

___________________



________________________

[designation]





[designation]

___________________



____________________________

AS WITNESS





AS WITNESS

___________________



____________________________

AS WITNESS





AS WITNESS

SCHEDULE A [INITIAL LIST OF TITLES TO BE SUPPLIED BY PUBLISHER]

NOTE: THE PUBLISHER HEREBY AGREES TO UPDATE THIS SCHEDULE A BY SUPPLYING A REPLACEMENT SCHEDULE NOT LESS FREQUENTLY THAN ON THE 28TH DAY OF EVERY *THIRD*, *SIXTH*, *NINTH* MONTH FOLLOWING SIGNATURE OF THIS AGREEMENT *OR ON ANY ANNIVERSARY OF THE SIGNATURE OF THIS AGREEMENT*.

[Delete the text between *stars* as required].

	Title
[Title of Book, year and edition]
	Author(s)
	ISBN
	Language
	Comments

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


NOTE NOTHING IN THIS AGREEMENT SHALL PREVET STANDARDISED METHODS OF SUPPLYING RIGHTS INFORMATION OR OTHER METADATA BETWEEN THE PUBLISHER AND THE ORGANISATION, WHETHER ON A TITLE BY TITLE BASIS OR “BATCH”.

SCHEDULE B

LIST OF TERRITORIES IN RESPECT OF WHICH THE PUBLISHER IS ABLE TO CONFER RIGHTS IN RESPECT OF TITLES LISTED IN SCHEDULE A FROM TIME TO TIME

LIST OF TERRITORIES:

	TERRITORY
	BRAILLE RIGHTS
	AUDIO AND/OR READ-ALOUD RIGHTS (BOTH UNLESS SPECIFIED
	e-TEXT RIGHTS (INCLUDING DAISY RIGHTS)

	 
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


SCHEDULE C

[LIST OF TITLES TO WHICH A PRE-EXISTING COPYRIGHT LICENCE APPLIES IF MORE FAVOURABLE THAN A COPYRIGHT LICENCE TO BE ENTERED INTO]

	Title
[Title of Book, year and edition]
	Author(s)
	ISBN
	Language
	Comments

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


SCHEDULE D – 

SECURITY AND DIGITAL RIGHTS MANAGEMENT REQUIREMENTS

1. If the Master File(s) is/are in copy-protected electronic form, and if the Organisation is licensed to produce an accessible electronic copy of such Master File(s), the Organisation shall, insofar as it is practicable to do so, incorporate the same or equally effective copy protection, unless the Publisher agrees otherwise.

2. The security mechanisms shall include a possibility to trace the whereabouts of the copy, for instance by using IP tracking or watermarking/fingerprinting. Security programs shall be installed to follow the use of individual digital formats and report exceptional use. Their aim is to ensure compliance and eliminate repeated infringements. In cases of digital material, an authentication process will be in place to ensure that the delivery takes place within a closed system, to registered Print-disabled Persons.

3. For avoidance of doubt, any tracking or other security program may be fitted either by the Organisation or the Trusted Intermediary Network, or both, as long as it ensures effective tracking and/or the required level of technical protection.

